STATE OF INDIANA }

} SS:
COUNTY OF TIPPECANOE }
IN THE MATTER OF }  BEFORE THE TIPPECANOE
BRANCH 11 OF THE S.W. ELLIOTT DITCH }  COUNTY DRAINAGE BOARD
¥
FINDINGS AND ORDER

(RECONSTRUCTION AND PERIODIC MAINTENANCE RATES)

This matter is before the Tippecanoe County Drainage Board ("Board") on the report of
the Tippecanoe County Surveyor ("Surveyor") and schedule of assessments filed on or about
July 22, 2011 and the Surveyor's supplemental reports filed on or about October 28, 2011 and
November 1, 2011. The Board enters the following findings and order:

1. The hearing was scheduled for October 19, 2011 at 10:00 a.m. in the Tippecanoe County
Office Building at 20 North 3rd Street, Lafayette, Indiana 47901. Certificates of mailing of
notice of the time and place of the hearing, to all affected landowners, were filed. Notices of
publication of the time and place of the hearing, in the Journal & Courier and the Lafayette
Leader, were filed.

2. Written objections were filed more than five (5) days prior to the hearing. Those objections
were:

A. Objections to Reconstruction report filed on August 31, 2011, by Gary W. Schroder
individually and as Trustee of the W.W. Schroeder Land Trust #2, Loren W. Schroeder,
Kevin C. Schroeder, and Donita (MacDonald) Schroeder ("Schroeders"). This objection
primarily contends that the current drainage is sufficient for the current, agricultural uses
of the watershed, that additional drainage is necessary only for commercial development,
and that the Schroeders either will not develop land for commercial purposes or that it is
not necessary for them to discharge water into The Branch to conduct such development.
The Schroeders also object that the Surveyor's Report fails to account for damage caused
by the reconstruction; particularly because, the Schroeders contend, it will be necessary
to fill a portion of its property to drain into the existing retention pond.

B. Letter from Jerry Brand of INOK Investments, LLL.C, filed on September 2, 2011. This
was not labeled as an objection and the letter does not identify Mr. Brand as a property
owner. However, Mr. Brand is known by the Board to have an ownership interest in the
Haggerty Point, LLC property owners. The letter generally raises concerns about the
treatment of the Haggerty Point pond and its use by the reconstruction plan.

C. Supplemental Objections to Reconstruction Report, filed on October 13, 2011. This
objection primarily contends that the Schroeders property is rural land served by an urban
drain under IC 36-9-27-69 and that the board's assessments may not be based on future
possibilities for the land created by the reconstruction.




D. Letter from Gary W. Schroeder to Tippecanoe County Surveyor dated Novemberl,
2011 in respect to cost of fill related to Alternate E of the Surveyor’s Supplemental
Report.

3. At the hearing, the Board considered evidence on the Surveyor's Report and in support and
against the objections. Witnesses testified on behalf of the Schroeders and Jerry Brand testified
on behalf of the Haggerty Point landowners.

4. The Board directed the Surveyor to submit additional information in light of the evidence
provided at the October 19 hearing, the Board recessed until November 2, 2011, the Surveyor
submitted his supplemental reports on October 28, 2011 and November 1, 2011, and the Board
reconvened on November 2, 2011 at 10:00 a.m.

5. After consideration of the evidence, the Board makes the following findings:

A. The reconstruction report of the Tippecanoe County Surveyor and schedule of
assessments were filed in the office of the Surveyor on July 22, 2011 and supplemented
on October 28, 2011 and November 1, 2011.

B. Notice of filing of the reconstruction report and the schedule of assessments and their
availability for inspection and the time and place of this hearing was mailed to all those
landowners affected more than thirty (30) and less than forty (40) days before the date of
the hearing.

C. Notice of the time and place of the hearing was given by publication in the Journal &
Courier and the Lafayette Leader, newspapers of general circulation in Tippecanoe
County, Indiana more than ten (10) days prior to this hearing.

D. Branch 11 of the S.W. Elliott is located in the Northeast Quarter of Section 2,
Township 22 North, Range 4 West. The drain was originally constructed as a tile to
provide subsurface drainage to farm fields located north of the Elliott Ditch west of its
intersection with SR 38. However, land usage in the area is transitioning from rural uses
to urban uses. Without reconstruction, the drain will not provide proper drainage for the
urban land within the watershed. With reconstruction, proper drainage for urban land can
be provided, a reasonable part of the land within the watershed has been or is being
converted from rural land to urban land, and it appears to the Board that one or more
tracts within the watershed is or will be changing from rural land to urban land, and that
change requires the drainage provided by an urban drain.

E. The capacity of the existing tile of Branch 11 of'the S.W. Elliott is limited and does
not, in particular, support further development of Haggerty Pointe. Reconstruction of the
Branch will additionally allow for positive drainage associated with plans of the City of




Lafayette to extend Park East Boulevard to SR 38. It will also allow the future possibility
for urban development of the other tracts of land served by the Branch.

F. There is now $__-0-  owed to the General Drain Fund for past maintenance on this
ditch.

G. Reconstruction of the Branch is expected to damage the owners as follows:

1. Owners of the Haggerty Pointe pond will be damaged inasmuch as the Branch
reconstruction plan makes use of its pond. The amount of damage from the use is
calculated as $90.000 pursuant to Alternate E of the Surveyor’s Supplemental
Report. The Board notes that the prior construction of the pond and the benefits
to the watershed already existing and independent of this reconstruction process is
not a proper element of damage to be considered by the Board in the
reconstruction process.

2. Schroeder Land Trust #2 will be damaged in the net amount of $59.600 by the
necessary placement of fill to drain its property north of SR 38 to the existing
Haggerty Pointe pond in order to implement Alternate E as recommended by the
Surveyor’s Supplemental Report.

H. The cost of reconstruction, exclusive of the Damage described in G and exclusive of
amounts required to be excluded under IC 36-9-27-71 (costs for highway crossing to the
Indiana Department of Transportation) and costs under IC 36-9-27-48 (costs for utility
equipment relocation) is $376.606.

I. Maintenance costs are expected to remain the same regardless of the reconstruction.

J. The Board finds that the costs, damages, and expenses of the reconstruction will be less
than the benefits accruing to the owners of the land benefitted by the construction.

K. The Board hereby adopts the reconstruction report of the County Surveyor and
specifically adopts "Alternative E " specified therein. The Board further adopts the
schedule of damages and assessments as amended and attached hereto and made part
hereof.

L. A fund for reconstruction, annual maintenance during reconstruction and annual
maintenance post reconstruction should be established.

M. The assessment list filed herewith should be amended for the following reasons:

1. The assessment in the Surveyor's initial Report reflects an equal assessment for
each acre of the watershed.




2. The factors listed in IC 36-9-27-112 should be considered.

3. The Branch is an urban drain and, therefore, absent special benefits, urban land
served by the urban drain should be considered to be equally benefitted under IC
36-9-27-69.

4. The Schroeder's Supplemental Objection that the Board should consider that
the Schroeder property is rural land served by an urban drain is well taken. As is
the fact that it is currently used for rural purposes and is on the downstream end
of the branch. However, the Board may consider future possibilities for the land,
and, with reconstruction, commercial development of the Schroeder land becomes
a future possibility. Furthermore, pursuant to IC 36-9-27-69(b)(6), that the land is
rural but served by an urban drain means that the assessment should be reduced
relative to the urban land in the watershed, not eliminated altogether.

5. For these reasons, the schedule of assessments is amended and said schedule is
attached hereto and made part hereof.

N. The assessment list filed herewith is fair and equitable and should be adopted. The
assessment should be held in abeyance under paragraphs O and P and collected with the
taxes for the year following any year in which the reconstruction repayment mechanism
described in paragraph O is invalidated through court action or otherwise and only
collected to the extent of the invalidation.

O. In order to provide the necessary reconstruction funds, the General Drain Fund shall
grant to the reconstruction fund the total cost of reconstruction less the costs attributable
to the public highway crossing under IC 36-9-27-71. The Board finds that such a grant
from the General Drain Fund is appropriate because these funds were received into the
General Drain Fund as part of the Capital Improvement Plan of the Tippecanoe County
Economic Development Income Tax, and reconstruction of the drain will result in
economic development that can then be used to repay the costs of reconstruction pursuant
to Ordinance 2011-02-DB amending and ratifying Resolution 2009-04-DB, both of
which provide the S.W. Elliott Regulated Drain Branch #11 Impact Drainage Area. The
Impact Drainage Area ordinances permit the Drainage Board to require, among other
things, payment by all future developments a pro-rated share, as determined by the
Drainage Board, of the cost of reconstruction. The pro-rated share, due at the time of
development (deemed for the purposes hereof to be the date of final approval of drainage
plans for any such development), shall be equal to the assessment adopted herein for the
affected property unless the Board determines, for good cause shown, that an injustice
would arise.

P. In reliance on the funding mechanism described in paragraph O, the Drainage Board

hereby determines that the current maintenance assessment should remain unchanged and
suspends reconstruction assessments related to this reconstruction for so long as
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repayment of reconstruction costs is permitted under the Impact Drainage Area
ordinances as described in paragraph O. Should that repayment mechanism be
invalidated by court challenge or otherwise, the Drainage Board makes the following
findings: In order to provide the necessary reconstruction and maintenance funds, the
annual assessment per acre and lot benefitted should be: Reconstruction: Assessments
adopted under paragraph N should be imposed. Maintenance during reconstruction:
$5.00 minimum, $10.00 per lot and $2.00 per acre. This will result in an assessment total
of $15.00 minimum charge, $40.00 per lot and $8.00 per acre for a five-year period.
Maintenance post reconstruction: $5.00 minimum, $20.00 per lot and $4.00 per acre for
a period of eight times the annual assessment.

NOW, THEREFORE, IT IS ORDERED THAT:

1. The Board has determined that the costs, damages (if any) and expenses of the
proposed reconstruction and the periodic maintenance cost will be less than the benefits accruing
to the owners of the land benefitted.

2. A fund for reconstruction, annual maintenance during reconstruction and annual
maintenance post reconstruction of the Branch 11 of the S.W. Elliott Ditch should be
established. In order to provide the necessary reconstruction funds, the General Drain Fund shall
grant to the reconstruction fund the total cost of reconstruction less the costs attributable to the
public highway crossing under IC 36-9-27-71 and relocation of utility equipment under IC 36-9-
27-48. Maintenance rates should remain unchanged. Following the reconstruction, the fund
should be allowed to build to a total of eight times the annual assessment. Repayment of the
reconstruction costs advanced by the General Drain Fund shall be made under the Impact
Drainage Ordinance through payment of a pro-rated share of the reconstruction cost at the time
affected property is developed.

3. Should that repayment mechanism be invalidated by court challenge or otherwise, the
reconstruction assessments adopted under paragraph 2N are imposed and shall be collected with
the taxes for the year following any year in which the reconstruction repayment mechanism
described in paragraph O is invalidated through court action or otherwise and only collected to
the extent of the invalidation. Further Maintenance assessments during reconstruction shall be:
$5.00 minimum, $10.00 per lot and $2.00 per acre. This will result in an assessment total of
$15.00 minimum charge, $40.00 per lot and $8.00 per acre for a five-year period. Maintenance
post reconstruction: $5.00 minimum, $20.00 per lot and $4.00 per acre for a period until the
maintenance fund reaches eight times the annual assessment.

SO DATED THIS 2 DAY OF Novem begr, ,2011.

%N TY DRAINAGE BOARD:

L NG

Tfomas P. Murtaugh, Président




Jofm/l(nochel, Member

ATTEST:

Brenda Ga%iéon,

Secretary, Tippecanoe County Drainage Board
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